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3Tu 3lg#l, tu snra yea, 3a7r-mt 3rgara arr vrT 3mrzr :
AHM-STX-003-ADC-AJS-055-16-17 ~: 31.01.201ffl~

Arising out of Order-in-Original: AHM-STX-003-ADC-AJS-055-16-17, Date: 31.01.2017
. Issued by: Additional Commissioner, Central Excise, Div:Gandhinagar,
Ahmedabad-111.

ol4lclcbdf ~ !,!R\q1cn q5'f -;:i-r:r ~ 'Cfffi

Name & Address of the Appella~ & Respondent

M/s. Upendra J. Patel

al{ anf# s 3ft mes sriir orra aa ? at as gr s7hr #a uR zaenfenff
al; ·Ty er sf@eat at sr@a zu grtrur 3maWgd "flcpcfT % I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way : ·

,1-l'Tm ttxcbl'< cITT~a,ur~ :
Revision application to Government of India :
(«) at; sq& ca 3rfefzm, 1994 cBl" tfRT 3if fa aal; mg mm#i a a
itaa er c!5l" ~-t!RT cB" >l'~ ~ cB" 3TdT@ y+tr 3maa 'ra Rra, and al,
f@a +ianal, tuna fat, at)ft +ifGr, Rta a a,i f, { f@cat : 110001 c!5l"
cCi" "GfRT~I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) "lift ~ cC!" mfrr #m a hat rR cblx-&lsi ff fc))m ·+1°-s1i11x m a.Rf cblx-&lsi
lf m fcpm ·+1□-sllll'< as qasrnr#i aura gy af lf, m fcpm '+jO-SJlll'< m~ lf
"EfIB cffi" fclffir cb Ix-& I si lf m fclffir ·+J 0-sll 11'< lfma st ufn #a hr g& et I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

. .

() maa fa#t rz zu7 Ruf4a w n r # fclP1+11°1 lf ~ ~ -'
pa mTa w Ga4a zyca # Raz a mu ita aa fa4 zz znrqr Ruff_a1 2@.%Rx
(b). In case _of rebate of _duty of excise on goods exported to any country or t7\iitoifi,UtSi1~ ·:i)i\
India of on excisable material used m the manufacture of the goods which are exported'to any \@jj?
country or territory outside India. ~ P: "- \ )
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'·(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

(«) zf? zgca r q7a fa fr ra re (aura zr er ) frf fhn Tz
lffi1 'ITT I

ef 3ITfr, '3NI G'1 c#I" '3NIC::'1 ~ cf> :fITfR cf>~ W~~ "BRl c#I" -rrt ~ 3TR
ha arr uit sf err.ya fm # garR srzgaa, rf gr uRa ata W ZIT
~ ll fcrro~ (-.=f.2) 199s tTRT 1 og m~~ ~ m I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3cCJIG-i ~ (~) PilJi-11c1<:11, 2001 cB' frrc:r:r g · cB' 3IB1ffi fclPIFcfcc ~ ~
~-a# GT mwn i, )fa 3reg # sf m? hfRia #t +=rR1 cB' ~ ~-~ ~
~ ~ cffr GT-GT mwTT '$ WQ.T Ura am4a fan art alRq1 s# Te1 arr z. cBT
qgsfhf # si+fa err as-z # feffRa #t ah gram aa a mer sr--o aram ua )
fl e)ft afeg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of ·
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Rfcll.ii.=t ~ cB' WQ.T Ggj ia va ya at qt zn Gm mm ffl 200/-
#h yrara at unr; 3ih usi ic=avGr \i'lJlCIT m m 1 ooo;- cffr m :fldR cffr
'l.iiN I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

tar gca, #€trla zrcn vi hara 3r4la mraf@raw#R 3r8G­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #4h1 8,la rca 3rf@f4, 1944 cffr tTro 35- uo~/35-~ cB' 3IB1@:­

Under Section 358/ 35E of CEA, 1944 an appeal lies to:-

sq[Rua qRb 2 («) sag 3rye # or«rat #6t 3r4ta, r8tit #a m #tr
zrca, a4ta Ur gca ya hara 3r4l#tu -mrnf@av (Rre€) at uf?a 2hftu ff0a,
oltFiGlcillG # 3it-20, nq #ea zrRuz am4sag, aunt +7, ol5l-1Glci!IG-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

~ - ~ ...« 3r.­
The appeal to the Appellate Tribunal shall be filed in quadruplicate in forr;rj<E•A;3.~as:_· ~':.,f'\

prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanJed·•against. "<t <:
(one wbich at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- an~ 'R.5;10;QOO/.t \":,<
where amount of duty / penalty/ demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50,La; '?i.
respectively m the form of crossed bank draft in favour of Asstt. Reglstar of a b/t<i~r~9

(2) tu snrai gr«a (srft) Parra8), 2oo1 t em7 o # 3if qua y-3 ferfRRa
fa 3r4r arfl#tu +mrnf@ea0i at nu{ 3r9 # fag 3rfta fa; mtg 3mes ata Raj Rea
\Jl1TT~~ cffr l=fi"rr, &'.ll\rf cffr l=fi"rr 3ITT" wrrm ·TIT uif ET; 5 al4 ZIT U+aa % crITT
~ 1ooo/- ~ ~ 61-.fr I \Jl1TT~~ cITT lfl<T , &'.ll\rf cITT lfllT 3l1x WTTm 7T<lT ~
Jg 5 G7lg IT 50 Gil lq "ITT "ITT ~ 5000/- ffi ~ 61-.fr I sei snr zgca #t l=fi"rr,
ans #t l=fi"rr 3TR wrrm ·Tur u#fr q; 50 Ga zqT Um vnt ? ai I; 10000/--h
ft ef I cITT ~ fl61llcb xfG-ltcl'< cB' "ffij if a1qi ?a rue # a ii iier at um)t Z16
lg U en # fa#t 71fa a1f~a eta # ? #st rn cBT m
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) ~~~am "lf ~ ~~ wr~mm i m~ ~~ * ~~ wr :rmn~
ir fa ut ale; g zr # std g ft fa far rat arf aa # fg zqenfrf 3rat
+mrznTf@erawrat va 3r@ta zr a4trwar atg~ fclxlT "GITm ~,

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) area zca 3rf@fm 1e7o zqen ishf@r #t 3rggP- a siaft feufRa fhg 31gar
ad ma z 7 3mer zqnRenf fufu mm[@art <nag a ,la t ya u q
xti.6.50 tf\9" cpf 1r1tu gyve fea am zlnr a1Reg1

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) gait iif@era ma#i at fir a a fuii a sit ft zn naff f@5zut \i'f@T i
\iTT ft z[can, a€hr qr€a zyc vi hara 3r4)#turzurf@raw(ruffaf@) Pru, 1982 if
~%-1
Attention in invited to the rules covering these and othe- related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ~?,~ xQ1c;? VcT~~~ tffl@a) mm 3fQ'rm m~ il1'
a#c4tr 3=uT la3f@1fer# , €&9y Rt arr 3sq hkii f#rzr(gisz.) 3f@fr 2&(go&9 fr
viz 2s) feciia: e€.e.2ayG c3i' fcttfrn~. ~~~\/ c3I' mu c3 h 3iaiara at sf rapRtare,t ffR we qa-fr sar aar 3rfarf, qr fr sr err h 3irfa sm#sar#
3rhf@a ±erfl zrnitssag3rf@razt
he4tzr 3euz grcavihara h#3iaiaair f@nuwr era" fa= gnf@?

(i) arr 1 gt h 3ii feefa ta#

(ti) adz sa t at a{ arr «fr
(iii) adz sm fez1ma4) h fez1a 6 m .3RftlTct ~~

--> 3im6f~Trhr~fcn'~~~mcr<UTc,tmfRr8t. 2) 3f@17ra, 2014 m Jim=a:rt~fcITT:ir~mmm~
7Tr±TR@arrftr Ferr 3r5ifvd 3r4trnsa{i zit

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06:08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the C-envat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) zr3r2rah ,fa 3rdaf@raurhm ar si gra 3rzrar gr Irzysfa a r f a t atwr fcITTr -aw~
h 1o% agraraw3#l sziha av fclc1 ,raa ~ cI6f ciDsm 10%~Q"{ cfl'r -ar~ t' 1 -----?P,
(6)(i) In view of above, an appeal. against this order shall lie before the ,T:rib'unaT on, . ·· .. ,:\
payment of 10% of the duty demanded where duty or duty and penalty are ib}tjispt.ite, qr \\{. ·
penalty, where penalty alone is in dispute." · ~ \ F' ! i

\tis ( -\', _,_, t ..-_y• ~,-:::;: I
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ORDER-IN-ORIGINAL

This appeal has been filed by M/s Upendra J Patel, 66, Shailja

Greens, Near Shiv Ganga-1, Radhanpur Road, Mehsana (hereinafter referred to as .
the "appellant") against Order in Original No.AHM-STX-003-ADC-AJS-055-16-17
dated 31.01.2017 (hereinafter referred to as "the impugned order") passed by the
Additional Commissioner of Central Excise, Ahmedabad-III (hereinafter referred to

· as "the adjudicating authority").

2. Briefly stated, during· scrutiny of records of the appellant while

investigating evasion case relating to non-payment of service tax, it appeared that

they were providing taxa~le. services viz. "Work Contract services".to M/s GETCO,
M/s.UGVCL and not paying service tax; that they were liable to pay service tax on

gross amount of Rs.2,16,63~944/~ received during the period from 2008-09 to
2011-12 towards "Work Contract Services" provided during the said period and not
discharged their service tax liability amounting to Rs.23,79,387/-. Therefore, a ·
demand notice was issued for non-payment of service tax under the service
category ·of "work contract service" which was confirmed by the Joint

· Commissioner vide his order dated 24.02.2015 with interest and also imposed
penalties under Section 76, 77 and 78 the Finance Act, 1994 and Rule 7C of Service ·
Tax Rule 1994. The appeal filed by the appellant was decided by the appellate
authority vide OIA No.AHM-EXCUS-003-APP~046-14-15 dated. 26.11.2015. Since
the construction service rendered by the appellant to GETCO, UGVCL, ONGC and
other primary health Government organization and availing exemption notification,
the matter was remanded to the original adjudicating authority to re-examine the
liability of tax applicable to the appellant. Accordingly, the adjudicating authority
has decided the matter afresh, vide the impugned order, confirming the demand of

•
Rs.7,34,882/- towards composition scheme under "Work Contract" for the said
periods with interest. The adjudicating authority has also imposed penalty under
Section 78, 77 (2) of the Finance Act 1994 (Act) and under Rule 7C or Service Tax

Rules 1994.

3. Being aggrieved, the appellant had filed the present appellant on the
grounds that they have provided work contract services to GECTO, UGVCL and
ONGC and taxable value and service tax leviable thereof mentioned in the
impugned order is incorrect; that the demand is not properly calculated by the
adjudicating authority during the relevant period; that the service tax demanded
was of Sub stations of GECTO/UGVCL to be used for electricity transmission which
was exempted vide notification No.45/20110-ST. They further contended that the •
impugned order does not allow the composition scheme benefit; that as per Rule
3(3) of notification No.32/2007, filing intimation letter before paying service tax.•.
under composition scheme is not require; that in the instant case, whe6#-4"}
payment of tax is under dispute, the question of filing option letter does not arise;" ' %}

.i( .3 354

that basic exemption under notification 06/2005-ST is available to them in the year j!i
5 \ '• 2 #. ··.- ,.....____ . . ···/ ~·? ;l
. * . <.· ... •..v_• */

re,i«a
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2007-08 and 2009-10. The demand is time barred as the allegation for invoking

extended period is not applicable in the case; that there is no evasion of payment
of tax and in the impugned order there is no findings which can allege that they
have evaded tax; that penalty under Section 76, 77 and 78 is not applicable in their .
case as the appellant was under belief that the service provided to government
organization were not liable for service tax, hence no tax is payable penalty no

penalty can be demanded.

4. Personal Hearing in the 'matter was held on 22.08.2017. Shri

Bhagyashree Bhatt and Shri Rinkal Patel, Chartered Accountants appeared for the
same on behalf appellant and reiterated the grounds of appeal and submitted

citations in support of their arguments.

5. I have carefully gone through records of the case and submissions

made by the appellant. The main issue to be decided in the matter is whether the
services provided by the appellant to M/s GETCO, M/s UGVCL and others are

.Q chargeable to service tax under "work contract service" or otherwise.

6. I observe that the instant case is arising out of OIA No. AHM-EXCUS­
. 003..,APP-046-14-15 dated 26.11.2015 issued by the appellate authority, under

which the appellate authority has remanded to the adjudicating authority to discuss

the liability of service tax on following issues categorically.
Construction of building works to M/s GETCO, M/s UGVCL and road work to
M/s UGVCL .
Construction road works to Mehsana Municipality
Construction for primary health centre, staff quarters at Vadgam, Unnava and
Palanpurfor project implementation unit (ministry of Health, Gujarat
Government).
Construction of officer's room and other miscellaneous civil works to ONGC.

impugned order, the adjudicating authority has decided the issue .
categorically and confirmed demand of Rs.7,34,882/- out of demand notice issued

Q amounting to Rs. 23,79,387/-pertains to the relevant period. While deciding the
liability of said service tax, the adjudicating authority has held that [i] basic
exemption under notification 06/2005-ST is not available to them in the year 2007- ·

08 and 2009-10 as they have crossed the exemption limit; ·[ii] benefit under

composition scheme is not eligible to them as they have not exercised option as
envisage under. the scheme.; and [ii] the exemption claimed by the appellant under
notification No.45/2010-ST dated 20.07.2010 up. to 21.06.2010 is not eligible to
them as the notification exempts service tax on taxable services relating to
transmission and distribution of electricity provided by a person to any other

person, whereas in the instant case the appellant has provided construction/work
contract service which cannot be equated with- the transmission or distribution of

electricity.
7. As regards issue relates to Small Scale Exemption at [i] above, J.· ·(fk•;,, ....
observe that this issue has already discussed by me in earlier o1A a&.h}
26.11.2015 supra. In para 5.8 of the said OIA, it was held that the turnover/receipt " \%-= uR- I;7­5°_°

·.,«&+, «-+',44
«,«44»t

)

(ii)
(iii)

(iv)

Vide the
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of taxable value of the appellant for the relevant year is more than the prescribed
threshold exemption limit of Rs.10 lacs and uphold the decision of lower authority.
Therefore, the argument of the appellant that basic exemption under notification
06/2005-ST is available to them in the year 2007-08 and 2009-10 is not tenable.

8. As regards the issue of benefit under composition scheme as

mentioned at [ii] above. The adjudicating authority has denied the said benefit to
· the appellant as they have not exercised option as envisage under the scheme. The

appellant contented that in the instant case, when the payment of tax is under

dispute, the question of filing option letter does not arise as per Rule 3(3) of Works
Contract (Composition Scheme for Payment of Service Tax) Rules, 2007 (vide
notification No.32/2007). I observe that as per the provisions of Rule 3(3) of the
Rule, the service provider shall exercise such option in respect of a works contract
prior to payment of service tax in respect of the said works contract and the option

so exercised shall be applicable for the entire works contract and shall not be ·

withdrawn until the completion of the said works contract. In the instant case, I find
that the work contract service rendered by the appellant is a taxable service and

. the appellant is also aware of the fact that the turnover/receipt of taxable value of
the appellant for the relevant year is more than the prescribed threshold exemption
limit of Rs.10 lacs. In the circumstances, it is their obligation to exercise the option
envisages under the Rule supra and gets registered with the department on such
taxable service. The question of getting exemption from tax liability by availing
other exemption notification etc comes thereafter. In the circumstances their
argument in this respect that when the payment of tax is under dispute, the
question of filing option letter does not arise is not correct and acceptable.

9. Finally, I take the issue relates to eligibility of exemption under
notification 45/2010-ST dated 20.07.2010 referred to [iii] above. The appellant has
contended that the service tax demanded by the adjudicating authority relates to
services rendered to Sub stations of GECTO/UGVCL to be used for electricity
transmission which was exempted under the said notification. The notification ibid

states that:

0

O

"Whereas, the Central Government is satisfied that a practice was generally
prevalent regarding levy of service tax (including non-levy thereof), under section 66
of the Finance Act, 1994 (32 of 1994) (hereinafter referred to as 'the Finance Act'),
on all taxable services relating to transmission and distribution of electricity provided
by a person (hereinafter called 'the service provider') to any other person
(hereinafter called 'the service receiver'), and that all such services were liable to .
service tax under the said Finance Act, which were not being levied according to the
said practice during the period up to 26" day of February, 2010 for all taxable
services relating to transmission of electricity, and the period up to 21° day of June,
2010 for all taxable services relating to distribution of electricity; cs.z.

r 3»..2r 8.3
Now, therefore, in exercise of the powers conferred by section 11C of the Central".. ri

Excise Act, 1944 (1 of 1944), read with section 83 of the said Finance Act, the '(p) ; z;
Central Government hereby directs that the service tax payable on said exele dj .%i
services relating to transmission and distribution of electricity provided by the service .5 ',,. . . . ; ', '--.. '•:. :~. /4, '-,,

v '.' l·E>
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provider to the service receiver, which was not being levied in accordance with the
said practice, shall not be required to be paid in respect of the said taxable services
relating to transmission and distribution of electricity during the aforesaid period. "

From the above, I observe that the notification supra the service tax payable on all
taxable services relating transmission and distribution of electricity provided by a
person (in the instant case M/s GETCO/UGVCL) prior to 21.06.2010. The said
notification makes it clear that service availed in relates to transmission and

distribution of electricity provided by the service provider is exempted from .
· payment of service tax. In the instant case, the appellant has rendered "work

contract service" to M/s GETCO/UGVCL who in turn further utilized in relation to
transmission and distribution of electricity which is not disputed. In the
circumstances, I do not find any merit in the contention of the adjudicating
authority that the work contract service provided. by the appellant cannot be

equated with the transmission or distribution of electricity. Further, the case laws
cited by the appellant in case of M/s Kedar Cosntruction [2014 (11) TMI 336­
CESTAT Mum] and 2014 (7) TMI 936-CESTAT Chennai] are squarely applicable to .

the instant case. It has been held in the said decisions that taxable service
rendered in relation to transmission/distribution of electricity would be eligible for
the benefit of exemption under the said notification up to 21.06.2010. In view of
above discussion and applying the ratio of decision supra, I hold that the taxable
service rendered by the appellant to M/s GETCO/UGVCL in connection with
transmission and distribution of electricity is not liable for service tax for the period
up to 21.06.2010. The demand pertains to period after 21.06.2010 is sustainable
with interest. The appellant argued that the demand of Rs.7,15,949/- not properly
calculated by the adjudicating authority. Since the appellant has not furnished any

supporting evidence/documents to their argument, I do not find any merit in this

regard.

10. As regards imposition of penalty, I observe that the adjudicating
authority has imposed penalty of Rs.10,000/- under Section 77(1)(a) of the Act for
failure to get registration under "Work Contract Service"; Rs.10,000/- under 77 (2) ·
of the Act for failure to self assessment of tax liability; Rs.7,15,949/- (up to the

period 07.04.2011) and Rs.9,466/- for remaining period under Section 78 of the Act
for non-payment of service tax with suppressing the facts from the department and

under Rule 7C of Service Tax Rules, 1994 for failure to furnish ST-3 returns.
Looking into the facts and circumstances of the case discussed above, the appellant .
is liable 'for penalty under Section 77 (1) (a), 772) and 78 of the Act and under
Rule 7C rules is correct and proper. Therefore, I uphold the same. However, the

quantum of penalty imposed under Section 78 of the Act is required to be reduced
as the demand up to the period of 21.06.2010 is allowed. Therefore, the amount of

. penalty under Section 78 of the Act for the period from 22.06.2010 to 07 :,O.~~ti,
is reduced to the service tax equal to the demand exists for the said period,No 3N
interference is required as regards penalty imposed for remaining period. ~li5fr \., ·1 (~ ql I# ·-/7j· - ··­1%x'' 8,, ~~,;-.,. . , . o/

<'..s
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11. . In view of above discussion, I allow the appeal partly. The appeal stands

disposed of accordingly.

Attested

.$5
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BY R.P.A.D
To,
M/s Upendra J Patel,
66, Shailja Greens, Near Shiv Ganga-1,
Radhanpur Road, Mehsana

1. The Chief Commissioner, Central Excise Zone, Ahniedabad.
2. The Commissioner,. Central Excise, Gandhinagar
3. The Addl./Joint Commissioner, (Systems), Central Excise, Gandhinagar
4. The Addi. Commissioner, Central Excise, Gandhinagar.
5. The Dy. / Asstt. Commissioner, Central Excise, Division- Mehsana
/ Guard file.

7. P.A file.
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